for the first quarter of 1980.  Respondent contested the violation
and a hearing was held before Judge Koutras on April 13, 1981.
Judge Koutras issued a decision affirming the citation and assess-
ing a civil penalty on May 1, 1981.  3 FMSHRC 1203.  In his
decision he said:

Therefore, I believe that respondent had prior
notice of the requirements of the regulation in
question, and while his subsequent failure to file
borders on. gross negligence, I have considered the
fact that respondent may have been confused as to
what was required and find that the citation in
question here resulted from respondent's failure to
exercise a reasonable care amounting to ordinary
negligence.

In the case before me, there is no question that Respondent was
aware of the filing requirements and its failure to observe them.
As I stated above, Respondent apparently believes the requirement
to be onerous and unnecessary.  In fact the reporting requirement
is simple to observe, and it has a legitimate public purpose.
Carl Brown's statements on the record exhibited a contemptuous
attitude toward the requirement.  No mine operator, whether Brown
Brothers Sand Company or United States Steel Company, may decide
for itself whether it will observe the duly promulgated standards.
The penalty assessed in this case will reflect my conclusion that
the violation was deliberate.

5.   Respondent did not exhibit good faith in abating the
violation after the citation was issued.  Although the citation
was abated, it was done so grudgingly, and the violation has
apparently been repeated since then.  The penalty assessed in
this case will reflect my conclusion that Respondent did not .
exhibit good faith in complying with the regulation after the
citation was issued.

6.  Considering the criteria in section 110(i) of the Act,
I conclude that an appropriate penalty for the violation found
is $100.

ORDER

Based on the above findings of fact and conclusions of law,
IT IS ORDERED that Respondent shall within 30 days of the date
of this decision pay the sum of $100 for the violation found
herein to have occurred.

James A. Broderick
Administrative Law Judge

2067 relation back to the original complaint needlessly and
